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DECISION:

Ordinance enacted by home-rule municipality pro-
hibiting expansion of cable television operator's business,
held not to be "state action” eligible for exemption from
federal antitrust laws.

SUMMARY:

The assignee of a permit granted by a city ordinance
to conduct a cable television business within the city lim-
its filed suit in the United States District Court for the
District of Colorado, alleging that the city violated 1
of the Sherman Ac{15 USCS 1)when it enacted an
"emergency" ordinance prohibiting the assignee for three
months from expanding its business to areas of the city
not currently served by it so that the city council could
draft a model cable television ordinance and invite new
businesses to enter the market under the terms of that ordi-
nance, even though the city is a "home-rule" municipality
which is granted extensive powers of self-government in
local and municipal matters by the constitution of the
state in which the city is located. The District Court held
that the city's moratorium ordinance was not exempt from
federal antitrust laws under the "state action" doctrine of
an earlier decision of the United States Supreme Court
and issued a preliminary injunctidqd85 F Supp 1035).
The United States Court of Appeals for the Tenth Circuit

reversed, holding that the city's action satisfied the criteria
for an exemption from antitrust liabilitg630 F2d 704).

On certiorari, the United States Supreme Court re-
versed and remanded. In an opinion by Brennan, J., joined
by Marshall, Blackmun, Powell, and Stevens, JJ., it was
held that the moratorium ordinance was not exempt from
antitrust scrutiny under the "state action” doctrine, the
direct delegation of powers to the city through a home-
rule amendment in the state constitution not rendering the
ordinance an act of government performed by the city
acting as the state in local matters.

Stevens, J., concurred, emphasizing that the holding
that the city's action was not exempt from the antitrust
laws was not tantamount to a holding that the antitrust
laws have been violated.

Rehnquist, J., joined by Burger, Ch. J., and O'Connor,
J., dissented, expressing the view that the question ad-
dressed in the case was not whether state and local gov-
ernments are exempt from the Sherman Act, but whether
statutes, ordinances, and regulations enacted as an act of
government are preempted by the Sherman Act under the
operation of the Federal Constitution's supremacy clause,
and that the presumption is that preemption is not to be
found absent the clear and manifest intention of Congress
that the federal act should supersede the police powers of
the states.

White, J., did not participate.
LAWYERS' EDITION HEADNOTES:

[***LEdHN1]

PRACTICES §9

home-rule municipality — exemption from federal an-
titrust laws —

Headnote:[1A][1B][1C]
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A city which has been granted powers of self-government
in local and municipal matters by a "home-rule” amend-
ment in the constitution of the state in which it is located
does not enjoy an exemption from federal antitrust liabil-
ity in regard to its enactment of an "emergency"” ordinance
prohibiting a cable television business from expanding its
business for three months to areas not currently served by
it so that the city council can draft a model cable television
ordinance and invite new businesses to enter the market
under the terms of that ordinance, the direct delegation
of powers to the city through the home-rule amendment
not rendering the ordinance an act of government per-
formed by the city acting as the state in local matters so
as to make the ordinance a "state action" eligible for ex-
emption. (Rehnquist, J., Burger, Ch. J., and O'Connor, J.,
dissented from this holding.)

[***LEdHNZ]

PRACTICES 8§11

city ordinance — exemption from antitrust scrutiny —
Headnote:[2]

A city's ordinance cannot be exempt from antitrust
scrutiny unless it constitutes the action of the state itself
in its sovereign capacity, or unless it constitutes munic-
ipal action in furtherance or implementation of clearly

articulated and affirmatively expressed state policy.

[**LEdHN3]

LAW §47

sovereign authority — cities, counties, and other bodies —
Headnote:[3]

All sovereign authority within the geographical limits of
the United States resides either with the government of
the United States, or with the states of the union; there
may be cities, counties, and other organized bodies with
limited legislative functions, but they are all derived from,
or exist in subordination to, one or the other of these.

[**LEdHN4]

PRACTICES &9

federal antitrust laws — state action exempt —
Headnote:[4]

When a municipality's action is challenged as anticompet-
itive and the municipality claims that its action is exempt
from liability under the federal antitrust laws as a state ac-
tion, the requirement for such a claim of clear articulation
and affirmative expression by the state of the policy being
implemented by the municipality's action is not satisfied
when the state's position is one of mere neutrality respect-
ing the municipal action challenged as anticompetitive.

[**LEdHNS5]

PRACTICES 811

federal antitrust laws — municipalities as "persons” cov-
ered —

Headnote:[5]

The federal antitrust laws, like other federal laws impos-
ing civil or criminal sanctions upon "persons,” apply to
municipalities as well as to other corporate entities.

[***LEdHNG]

PRACTICES 8§11

federal antitrust laws — state action exemption — state's
subdivisions —

Headnote:[6]

When the state itself has not directed or authorized an an-
ticompetitive practice, the state's political subdivisions in
exercising their delegated power must obey the antitrust
laws.

SYLLABUS:

Respondent city of Boulder is a "home rule" munic-
ipality, granted by the Colorado Constitution extensive
powers of self-government in local and municipal mat-
ters. Petitioner is the assignee of a permit granted by
a city ordinance to conduct a cable television business
within the city limits. Originally, only limited service
within a certain area of the city could be provided by
petitioner, but improved technology offered petitioner an
opportunity to expand its business into other areas, and
also offered opportunities to potential competitors, one
of whom expressed interest in obtaining a permit to pro-
vide competing service. The City Council then enacted
an "emergency" ordinance prohibiting petitioner from ex-
panding its business for three months, during which time
the Council was to draft a model cable television ordi-
nance and to invite new businesses to enter the market
under the terms of that ordinance. Petitioner filed suit
in Federal District Court, alleging that such a restriction
would violate § 1 of the Sherman Act, and seeking a
preliminary injunction to prevent the city from restricting
petitioner's proposed expansion. The city responded that
its moratorium ordinance could not be violative of the an-
titrust laws becauseénter alia, the city enjoyed antitrust
immunity under the "state action” doctrine Bérker v.
Brown, 317 U.S. 341The District Court held that the
Parkerexemption was inapplicable and that the city was
therefore subject to antitrust liability. Accordingly, the
District Court issued a preliminary injunction. The Court
of Appeals reversed, holding that the city's action satisfied
the criteria for aParkerexemption.

Held: Boulder's moratorium ordinance is not exempt
from antitrust scrutiny under tHearkerdoctrine. Pp. 48-
57.
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(&) The ordinance cannot be exempt from such
scrutiny unless it constitutes either the action of the State
itself in its sovereign capacity or municipal action in fur-
therance or implementation of clearly articulated and af-
firmatively expressed state policy. Pp. 48-51.

(b) The Parker "state action" exemption reflects
Congress' intention to embody in the Sherman Act the
federalism principle that the States possess a significant
measure of sovereignty under the Federal Constitution.
But this principle is inherently limited: Ours is"dual
system of governmentParker, supra, at 35Iwhich has
no place for sovereign cities. Here, the direct delegation
of powers to the city through the Home Rule Amendment
to the Colorado Constitution does not render the cable
television moratorium ordinance an "act of government"
performed by the city acting as the State in local matters
so as to medParkers "state action” criterion. Pp. 52-54.

(c) Nor is the requirement of "clear articulation and af-
firmative expression" of a state policy fulfilled here by the
Home Rule Amendment's "guarantee of local autonomy,"
since the State's position is one of mere neutrality re-
specting the challenged moratorium ordinance. This case
involves city action in the absence of any regulation by
the State, and such action cannot be said to further or im-
plement any clearly articulated or affirmatively expressed
state policy. Pp. 54-56.

(d) Respondents' argument that denial of Baeker
exemption in this case will have serious adverse con-
sequences for cities and will unduly burden the federal
courts is simply an attack upon the wisdom of the long-
standing congressional commitment to the policy of free
markets and open competition embodied in the antitrust
laws, which laws apply to municipalities not acting in fur-
therance of clearly articulated and affirmatively expressed
state policy. Pp. 56-57.
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JUDGES:

BRENNAN, J., delivered the opinion of the Court,
in which MARSHALL, BLACKMUN, POWELL, and
STEVENS, JJ., joined. STEVENS, J., filed a concurring
opinion, post, p. 58. REHNQUIST, J., filed a dissent-
ing opinion, in which BURGER, C. J., and O'CONNOR,
J., joined, post, p. 60. WHITE, J., took no part in the
consideration or decision of the case.

OPINIONBY:
BRENNAN

OPINION:

[*43] [***814] [**836] JUSTICE BRENNAN
delivered the opinion of the Court.

[**LEdHR1A] [1A]The question presented in this
case, in which the District Court for the District of
Colorado granted preliminary injunctive relief, is whether
a "home rule" municipality, granted by the state consti-
tution extensive powers of self-government in local and
municipal matters, enjoys the "state action” exemption
from Sherman Act liability announced®arker v. Brown,
317 U.S. 341 (1943).

Respondent city of Boulder is organized as a "home
rule” municipality under the Constitution of the State of
Colorado. n1 The [**837] city is thus entitled to exer-
cise "the full right of self-government in both local and
municipal matters, " and with respect to such matters the
City Charter and ordinances [*44] supersede the laws
of the State. Under that Charter, all municipal legislative
powers are exercised by an elected City Council. n2 In
1964 the City Council enacted an ordinance granting to
Colorado Televents, Inc., a 20-year, revocable, nonexclu-
sive permit to conduct a cable television business within
the city limits. This permit was assigned to petitioner in
1966, and since that time petitioner has provided cable
television service to the University Hill area of Boulder,
an area where some 20% of the city's population lives,
and where, for geographical reasons, broadcast television

signals cannot be received.

nl The Colorado Home Rule Amendment,
Colo. Const., Art. XX, § 6, provides in pertinent
part:

"The people of each city or town of this state,
having a population of two thousand inhabitants .
. ., are hereby vested with, and they shall always
have, power to make, amend, add to or replace the
charter of said city or town, which shall be its or-
ganic law and extend to all its local and municipal
matters.

"Such charter and the ordinances made pursuant
thereto in such matters shall supersede within the
territorial limits and other jurisdiction of said city
or town any law of the state in conflict therewith.

"It is the intention of this article to grant and
confirm to the people of all municipalities com-
ing within its provisions the full right of self-
government in both local and municipal matters

"The statutes of the state of Colorado, so far as
applicable, shall continue to apply to such cities and
towns, except insofar as superseded by the charters
of such cities and towns or by ordinance passed
pursuant to such charters."

n2 Boulder, Colo., Charter § 11 (1965 rev. ed.).

From 1966 until February 1980, due to the limited
service that could be provided with the technology then
available, petitioner's service consisted essentially of re-
transmissions of programming broadcast from Denver
and Cheyenne, Wyo. Petitioner's market was therefore
confined to the University Hill area. However, markedly
improved technology became available in the late 1970's,
enabling petitioner to offer many more channels of enter-
tainment than could be provided by local broadcast tele-
vision. n3 Thus presented [***815] with an opportunity
[*45] to expand its business into other areas of the city,
petitioner in May 1979 informed the City Council that
it planned such an expansion. But the new technology
offered opportunities to potential competitors, as well,
and in July 1979 one of them, the newly formed Boulder
Communications Co. (BCC), n4 also wrote to the City
Council, expressing its interest in obtaining a permit to
provide competing cable television service throughout the
city. n5
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n3 The District Court below noted:

"Up to late 1975, cable television throughout
the country was concerned primarily with retrans-
mission of television signals to areas which did
not have normal reception, with some special local
weather and news services originated by the cable
operators. During the late 1970's however, satellite
technology impacted the industry and prompted a
rapid, almost geometric rise in its growth. As earth
stations became less expensive, and 'Home Box
Office' companies developed, the public response
to cable television greatly increased the market de-
mand for such expanded services.

"The 'state of the art' presently allows for more
than 35 channels, including movies, sports, FM ra-
dio, and educational, children's, and religious pro-
gramming. The institutional uses for cable televi-
sion are fast increasing, with technology for two-
way service capability. Future potential for ca-
ble television is referred to as 'blue sky', indicat-
ing that virtually unlimited technological improve-
ments are still expected485 F.Supp. 1035, 1036-
1037 (1980).

n4 BCC was a defendant below, and is a re-
spondent here.

n5 Regarding this letter, the District Court noted
that "BCC outlined a proposal for a new system, ac-
knowledging the presence of [petitioner] in Boulder
but stating that '(w)hatever action the City takes in
regard to [petitioner], it is the plan of BCC to begin
building its system as soon as feasible after the City
grants BCC its permit.'ld., at 1037.

The City Council's response, after reviewing its ca-
ble television policy, n6 was the [**838] enactment of
an "emergency" ordinance [*46] prohibiting petitioner
from expanding its business into other areas of the city
for a period of three months. n7 The City Council an-
nounced that during this moratorium it planned to draft a
model cable television ordinance and to invite new busi-
nesses to enter the [***816] Boulder market under its
terms, but that the moratorium was necessary because pe-
titioner's continued expansion during the drafting of the
model ordinance would discourage potential competitors
from entering the market. n8

n6 "The... City Council. .. [initiated] areview
and reconsideration of cable television in view of
the many changes in the industry since ... 1964. ...
Accordingly, they hired a consultant, . .. and held a

number of study meetings to develop a governmen-
tal response to these changes. The primary thrust
of [the consultant's] advice was that the City should
be concerned about the tendency of a cable system
to become a natural monopoly. Much discussion
in the City Council centered around a supposed
unfair advantage that [petitioner] had because it
was already operating in Boulder. Members of the
Council, and the City Manager, expressed fears that
[petitioner might] not be the best cable operator for
Boulder, but would nonetheless be the only operator
because of its head start in the area. The Council
wanted to create a situation in which other cable
companies could make offers and not be hampered
by the possibility that [petitioner] would build out
the whole area before they even arriveithitl.

n7 The preamble to this ordinance offered the
following declarations as justification for its enact-
ment:

"[Cable] television companies have within recent
months displayed interest in serving the commu-
nity and have requested the City Council to grant
[them] permission to use the public right-of-way
in providing that service; and

". .. the present permittee, [petitioner], has in-
dicated that it intends to extend its services in the
near future . .. ; and

". .. the City Council finds that such an exten-
sion . . . would result in hindering the ability of
other companies to compete in the Boulder market;
and

". .. the City Council intends to adopt a model
cable television permit ordinance, solicit applica-
tions from interested cable television companies,
evaluate such applications, and determine whether
or not to grant additional permits . . . [within] 3
months, and finds that an extension of service by
[petitioner] would result in a disruption of this ap-
plication and evaluation process; and

". .. the City Council finds that placing tempo-
rary geographical limitations upon the operations
of [petitioner] would not impair the present ser-
vices offered by [it] to City of Boulder residents,
and would not impair [its] ability . . . to improve
those services within the area presently served by
it." Boulder, Colo., Ordinance No. 4473 (1979).

n8 The Council reached this conclusion despite
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BCC's statement to the contrary, see rstpra

Petitioner filed this suit in the United States District
Court for the District of Colorado, and sougimtter alia, a
preliminary injunction to prevent the city from restricting
petitioner's [*47] proposed business expansion, alleging
that such a restriction would violate § 1 of the Sherman
Act. n9 The city responded that its moratorium ordinance
could not be violative of the antitrust laws, either because
that ordinance constituted an exercise of the city's police
powers, or because Boulder enjoyed antitrust immunity
under theParkerdoctrine. The District Court considered
the city's status as a home rule municipality, but deter-
mined that that status gave autonomy to the city only in
matters of local concern, and that the operations of cable
television embrace "wider concerns, including interstate
commerce . . . [and] the First Amendment rights of com-
municators.485 F.Supp. 1035, 1038-1039 (1980hen,
assumingarguendg that the ordinance was within the
city's authority as a home rule municipality, the District
Court considereity of Lafayette v. Louisiana Power &
Light Co., 435 U.S. 389 (1978and concluded that the
Parker exemption was "wholly inapplicable,” and that
the city was therefore subject to antitrust liabilit485
F.Supp., at 103910 [**839] Petitioner's motion for a
preliminary injunction was accordingly granted.

n9 26 Stat. 209, as amenddd U. S. C. § 1.
Section 1 of the Sherman Act provides in perti-
nent part that "[every] contract, combination . . .

, Or conspiracy, in restraint of trade or commerce
among the several States . . ., is declared to be
illegal.”

Petitioner also allegednter alia, that the city
and BCC were engaged in a conspiracy to re-
strict competition by substituting BCC for peti-
tioner. The District Court noted that although pe-
titioner had gathered some circumstantial evidence
that might indicate such a conspiracy, the evidence
was insufficient to establish a probability that peti-
tioner would prevail on this claim485 F.Supp., at
1038.

n10 The District Court also held that per se
antitrust violation appeared on the record before it,
and that petitioner was not protected by the First
Amendment from all regulation attempted by the
city. Id., at 1039-1040.

On appeal, a divided panel of the United States Court
of Appeals for the Tenth Circuit reverse630 F.2d 704

(1980). The majority, after examining Colorado law, re-
jected the District Court's conclusion that regulation of
the cable television business was beyond the home rule
authority [*48] of the city. Id., at 707.The majority
then addressed the question of the city's claiiRaker
exemption. It distinguished the present case foity of
Lafayetteon the ground that, in contrast to the munic-
ipally operated revenue-producing utility companies at
issue there, "no proprietary interest of the City is here
involved." 630 F.2d, at 708After noting that the city's
regulation "was the only control or active supervision ex-
ercised by state or local government, and . . . represented
the only expression of policy as to the subject matidr,”

at 707,the majority held that the city's actions [***817]
therefore satisfied the criteria for Rarker exemption,
630 F.2d, at 708n11 We granted certiorarg50 U.S.
1039 (1981)We reverse.

nll The majority cite€alifornia Retail Liquor
Dealers Assnv. Midcal Aluminum, Inc., 445 U.S.
97 (1980),as support for its reading dfity of
Lafayette and concluded "thaCity of Lafayette
is not applicable to a situation wherein the gov-
ernmental entity is asserting a governmental rather
than proprietary interest, and that instead the
Parker-Midcaldoctrine is applicable to exempt the
City from antitrust liability."630 F.2d, at 708.

The dissent urged affirmance, agreeing with the
District Court's analysis of the antitrust exemption
issue.ld., at 715-718Markey, C. J., United States
Court of Customs and Patent Appeals, sitting by
designation, dissenting). The dissent also consid-
ered the city's actions to violate "[common] princi-
ples of contract law and equityid., at 715,as well
as the First Amendment rights of petitioner and its
customers, both actual and potential,, at 710-
714.The petition for certiorari did not present the
First Amendment question, and we do not address
it in this opinion.

Il
A

Parker v. Brown, 317 U.S. 341 (1943)dressed the
guestion whether the federal antitrust laws prohibited a
State, in the exercise of its sovereign powers, from im-
posing certain anticompetitive restraints. These took the
form of a "marketing program" adopted by the State of
California for the 1940 raisin crop; that program pre-
vented appellee from freely marketing his crop in inter-
state commerceParkernoted that California's program
"derived its authority . . . [*49] from the legislative com-
mand of the statejt., at 350,and went on to hold that the
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program was therefore exempt, by virtue of the Sherman
Act's own limitations, from antitrust attack:

"We find nothing in the language of the Sherman Act or in
its history which suggests that its purpose was to restrain
a state or its officers or agents from activities directed by
its legislature. In a dual system of government in which,

[*50] This Court affirmed. In doing so, a majority
rejected at the outset petitioners' claim that, quite apart
from Parker, "Congress never intended to subject local
governments to the antitrust laws135 U.S., at 394A
plurality opinion for four Justices then addressed petition-
ers' argument th&arker, properly construed, extended to
"all governmental entities, whether state agencies or sub-

under the Constitution, the states are sovereign, save only divisions of a State, . . . simply by reason of their status

as Congress may constitutionally subtract from their au-
thority, an unexpressed purpose to nullify a state's control
over its officers and agents is not lightly to be attributed

to Congress.Id., at 350-351.

The availability of this exemption to a State's munic-
ipalities was the question presenteddity of Lafayette,
supra In that case, petitioners were Louisiana cities em-
powered to own and operate electric utility systems both
within and beyond their municipal limits. Respondent
brought suit against petitioners under the Sherman Act,
alleging that they had committed various antitrust offenses
in the conduct of their utility systems, to the injury of re-
spondent. [**840] Petitioners invoked tharkerdoc-
trine as entitling them to dismissal of the suit. The District
Court accepted this argument and dismissed. But the
Court of Appeals for the Fifth Circuit reversed, holding
that a "subordinate state governmental body isipso
facto exempt from the operation of the antitrust laws,"
City of Lafayette v. Louisiana Power & Light Co., 532
F.2d 431, 434 (1976}footnote omitted), and directing
the District Court on remand to examine "whether the
state legislature [***818] contemplated a certain type of
anticompetitive restraintjbid. n12

n1l2 The Court of Appeals described the appli-
cable standard as follows:

“[It] is not necessary to point to an express statutory
mandate for each act which is alleged to violate the
antitrust laws. It will suffice if the challenged activ-
ity was clearly within the legislative intent. Thus, a
trial judge may ascertain, from the authority given a
governmental entity to operate in a particular area,
that the legislature contemplated the kind of action
complained of. On the other hand, the connection
between a legislative grant of power and the sub-
ordinate entity's asserted use of that power may be
too tenuous to permit the conclusion that the en-
tity's intended scope of activity encompassed such
conduct. . . . A district judge's inquiry on this
point should be broad enough to include all evi-
dence which might show the scope of legislative
intent."532 F.2d, at 434-43%ootnote and citation
omitted).

as such.435 U.S., at 408The plurality opinion rejected
this argument, after a discussion Rdirker, Goldfarb v.
Virginia State Bar, 421 U.S. 773 (1975nd Bates v.
State Bar of Arizona, 433 U.S. 350 (197113 These
precedents were construed as holding thaPd&erex-
emption reflects the federalism principle that we are a
Nation of Statesa principle that makes no accommoda-
tion for sovereign subdivisions of States. The plurality
opinion said:

" Cities are not themselves sovereign; they do not re-
ceive all the federal deference of the States that create
them. Parker's limitation of the exemption to ‘official ac-
tion directed by a state,' is consistent with the fact that
the States' subdivisions generally have not been treated as
[*51] equivalents of the States themselves. Inlight of the
serious economic dislocation which could result if cities
were free to place their own parochial interests above the
Nation's economic goals reflected in the antitrust laws,
we are especially unwilling to presume that Congress in-
tended to exclude anticompetitive municipal action from
their reach.'435 U.S., at 412-41Footnote and citations
omitted).

nl3 THE CHIEF JUSTICE, in a concurring
opinion, focused on the nature of the challenged
activity rather than the identity of the parties to the
suit. 435 U.S., at 420He distinguished between
"the proprietary enterprises of municipalitieg]",
at 422 (footnote omitted), and their "traditional
government functionsjdl., at 424,and viewed the
Parker exemption as extending to municipalities
only when they engaged in the latter.

The opinion emphasized, however, that the State as
sovereign might sanction anticompetitive municipal ac-
tivities and thereby immunize municipalities from an-
titrust liability. Under the plurality's standard, tRarker
doctrine would shield from antitrust liability municipal
conduct engaged in "pursuant to state policy to displace
competition with regulation or monopoly public service."
435U.S., at413[***819] This was simply a recognition
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that a State may frequently choose to effect its policies
through the instrumentality of its cities and towns. It
was stressed, however, that the "state policy"” relied upon
would have to be "clearly articulated and [**841] affir-
matively expressedlt., at 410.This standard has since
been adopted by a majority of the CourNew Motor
Vehicle Board of California v. Orrin W. Fox Co., 439 U.S.
96, 109 (1978); California Retail Liquor Dealers Assn
Midcal Aluminum, Inc., 445 U.S. 97, 105 (19804

nl14 InMidcal we held that a California resale
price maintenance system, affecting all wine pro-
ducers and wholesalers within the State, was not
entitled to exemption from the antitrust laws. In
so holding, we explicitly adopted the principle, ex-
pressed in the plurality opinion ity of Lafayette
that anticompetitive restraints engaged in by state
municipalities or subdivisions must be "clearly ar-
ticulated and affirmatively expressed as state pol-
icy" in order to gain an antitrust exemptidvlidcal,
445 U.S., at 105The price maintenance system at
issue inMidcal was denied such an exemption be-
cause it failed to satisfy the "active state supervi-
sion" criterion described ity of Lafayette, 435
U.S., at 410as underlying our decision iBates V.
State Bar of Arizona, 433 U.S. 350 (197Bgcause
we conclude in the present case that Boulder's
moratorium ordinance does not satisfy the "clear ar-
ticulation and affirmative expression" criterion, we
do not reach the question whether that ordinance
must or could satisfy the "active state supervision"
test focused upon iMidcal.

[*52] B

[**LEdHR2] [2]Our precedents thus reveal that
Boulder's moratorium ordinance cannot be exempt from
antitrust scrutiny unless it constitutes the action of the
State of Colorado itself in its sovereign capacity, see
Parker, or unless it constitutes municipal action in fur-
therance or implementation of clearly articulated and af-
firmatively expressed state policy, s€éy of Lafayette,
Orrin W. Fox Co, andMidcal. Boulder argues that these
criteria are met by the direct delegation of powers to mu-
nicipalities through the Home Rule Amendment to the
Colorado Constitution. It contends that this delegation
satisfies both th@arker and theCity of Lafayettestan-
dards. We take up these arguments in turn.

1)

[**LEdHR1B] [1B]Respondent city's Parker
argument emphasizes that through the Home Rule
Amendment the people of the State of Colorado have
vested in the city of Bouldet'every powertheretofore

possessed by the legislature . . . in local and municipal
affairs.” n15 The power thus possessed [***820] by
Boulder's [*53] City Council assertedly embraces the
regulation of cable television, which is claimed to pose
essentially local problems. n16 Thus, it is suggested, the
city's cable television moratorium ordinance is an "act of
government" performed by the cicting [**842] as

the Statan local matters, which meets the "state action"
criterion of Parker. n17

n1l5Denver Urban Renewal Authority v. Byrne,
618 P. 2d 1374, 1381 (1980)uoting Four-
County Metropolitan Capital Improvement District
v. Board of County Comm'rs, 149 Colo. 284, 294,
369 P. 2d 67, 72 (1962jemphasis in original).
The Byrnecourt went on to state that "by virtue of
Article XX, a home rule city is not inferior to the
General Assembly concerning its local and munic-
ipal affairs."618 P. 2d, at 1381Petitioner strongly
disputes respondent city's premise and its construc-
tion of Byrne citing City and County of Denver v.
Sweet, 138 Colo. 41, 48, 329 P. 2d 441, 445 (1958),
City and County of Denver v. Tihen, 77 Colo. 212,
219-220, 235 P. 777, 780-781 (192%)nd 2 E.
McQuillin, Municipal Corporations § 9.08a, p. 638
(1979), as contrary authority. But it is not for us to
determine the correct view on this issue as a mat-
ter of state law.Parkeraffords an exemption from
federalantitrust laws, based upd@ongressinten-
tions respecting the scope of those laws. Thus the
availability of theParkerexemption is and must be
a matter of federal law.

n16 Boulder cites the decision of the Colorado
Supreme Court itManor Vail Condominium Assn
v. Vail, 199 Colo. 62, 66-67, 604 P. 2d 1168, 1171-
1172 (1980).as authority for the proposition that
the regulation of cable television is a local matter.
Petitioner disputes this proposition and Boulder's
reading ofManor Vail, citing in rebuttalUnited
States v. Southwestern Cable Co., 392 U.S. 157,
168-169 (1968)holding that cable television sys-
tems are engaged in interstate communication. In
this contention, petitioner is joined by the State of
Colorado, which filed aamicusbrief in support of
petitioner. For the purposes of this decision we will
assume, without deciding, that respondent city's en-
actment of the moratorium ordinance under chal-
lenge here did fall within the scope of the power del-
egated to the city by virtue of the Colorado Home
Rule Amendment.

nl7 Respondent city urges that the only dis-
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tinction between the present case &adkeris that
here the "act of government" is imposed by a home
rule city rather than by the state legislature. Under
Parkerand Colorado law, the argument continues,
this is a distinction without a difference, since in the
sphere of local affairs home rule cities in Colorado
possess every power once held by the state legisla-
ture.

[**LEdHR3] [3]We reject this argument: it both
misstates the letter of the law and misunderstands its spirit.
The Parker state-action exemption reflects Congress' in-
tention to embody in the Sherman Act the federalism
principle that the States possess a significant measure of
sovereignty under our Constitution. But this principle
contains its own limitation: Ours is ‘@ual system of
government,’Parker, 317 U.S., at 35¢mphasis added),
which has no place for sovereign cities. As this Court
stated long ago, all sovereign authority "within the geo-
graphical limits of the United States" resides either with

"the Government of the United States, or [with] the States
of the Union. There exist within the broad domain of
sovereignty but these twd here may be cities, counties,
and other organized bodies with limited legislative [*54]
functions, but they are all derived from, or exist in, sub-
ordination to one or the other of thesélhited States v.
Kagama, 118 U.S. 375, 379 (188@mphasis added).

The dissent in the Court of Appeals correctly dis-
cerned this limitation upon the federalism principle: "We
are a nation not of 'city-states' but of Stated30 F.2d,
at 717. Parkeiitself took this view. WherParkerexam-
ined Congress' intentions in enacting the antitrust laws,
the opinion, as previously indicated, noted: "[Nothing] in
the language of the Sherman Act or in its history . . . sug-
gests that its purpose was to restrain a state or its officers
or agents from activitieglirected by its legislature. . .
[And] an unexpressed purpose to nullifgtate's control
over its officers and agents not lightly to be attributed
to Congress.'317 U.S., at 350-35emphasis added).
Thus Parker recognized Congress' intention to limit the
state-action exemption based upon the federalism princi-
ple of limited state sovereigntyCity of Lafayette, Orrin
W. Fox Co, andMidcal reaffirmed both the vitality and
the intrinsic [***821] limits of the Parker state-action
doctrine. It was expressly recognized by the plurality
opinion in City of Lafayettethat municipalities "are not
themselves sovereignd35 U.S., at 412and that accord-
ingly they could partake of th@arker exemption only
to the extent that they acted pursuant to a clearly articu-
lated and affirmatively expressed state poli4$p U.S.,

1982 U.S. LEXIS 65

at 413.The Court adopted this view i@rrin W. Fox Co.,
439 U.S., at 109andMidcal, 445 U.S., at 109Me turn
then to Boulder's contention that its actions were under-
taken pursuant to a clearly articulated and affirmatively
expressed state policy.

)

Boulder first argues that the requirement of "clear
articulation and affirmative expression” is fulfilled by
the Colorado Home Rule Amendment's "guarantee of
local autonomy." It contends, quoting fromity of
Lafayette, 435 U.S., at 394[*55] 415, that by this
means Colorado has "comprehended within the powers
granted" to Boulder the power to enact the challenged
ordinance, and that Colorado has thereby "contemplated"
Boulder's enactment of an anticompetitive regulatory pro-
gram. Further, Boulder contends that it may be inferred,
"from the authority given" to Boulder "to operate in a
particular area" — here, the asserted home rule authority
to regulate cable television — "that thegislature con-
templated the kind of action complained of." (Emphasis
supplied.) Boulder therefore concludes that the "ade-
guate state mandate" required®yy of Lafayette, supra,
at 415, [**843] is present here. n18

n18 Boulder also contends that its moratorium
ordinance qualifies for antitrust immunity under the
test set forth by THE CHIEF JUSTICE in hzity
of Lafayetteconcurrence, see n. 18)pra because
the challenged activity is clearly a "traditional gov-
ernment function," rather than a "proprietary enter-
prise."

[**LEdHR4] [4] But plainly the requirement of
"clear articulation and affirmative expression" is not sat-
isfied when the State's position is one of meeaitrality
respecting the municipal actions challenged as anticom-
petitive. A State that allows its municipalities to do as
they please can hardly be said to have "contemplated”
the specific anticompetitive actions for which municipal
liability is sought. Nor can those actions be truly de-
scribed as "comprehended within the powgranted"
since the term, "granted," necessarily implies an affirma-
tive addressing of the subject by the State. The State did
not do so here: The relationship of the State of Colorado
to Boulder's moratorium ordinance is one of precise neu-
trality. As the majority in the Court of Appeals below
acknowledged: "[We] are here concerned with City ac-
tion in the absence of any regulation whatever by the State
of Colorado. Under these circumstances there is no in-
teraction of state and local regulation. We have only the
action or exercise of authority by the City.630 F.2d, at
707.Indeed, Boulder argues that [*56] as to local mat-
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ters regulated by a home rule city, the Colorado General
Assembly is without power to act. CLity of Lafayette,
supra, at 414, and n. 44Thus in Boulder's [***822]
view, it can pursue its course of regulating cable television
competition, while another home rule city can choose to
prescribe monopoly service, while still another can elect
free-market competition: and all of these policies are
equally "contemplated," and "comprehended within the
powers granted." Acceptance of such a proposition — that
the general grant of power to enact ordinances necessarily
implies state authorization to enact specific anticompeti-
tive ordinances — would wholly eviscerate the concepts
of "clear articulation and affirmative expression" that our
precedents require.

[***LEdHR5] [5] [***LEdHR6] [6]Respondents
argue that denial of thBarker exemption in the present
case will have serious adverse consequences for cities,
and will unduly burden the federal courts. But this argu-
ment is simply an attack upon the wisdom of the long-
standing congressional commitment to the policy of free
markets and open competition embodied in the antitrust
laws. n19 Those laws, like other federal laws imposing
civil or criminal sanctions upon "persons," of course ap-
ply to municipalities as well as to other corporate entities.
n20 Moreover, judicial [**844] enforcement [*57] of
Congress' will regarding the state-action exemption ren-
ders a State "no less able to allocate governmental power
between itself and its political subdivisions. It means only
that when the State itself has not directed or authorized an
anticompetitive practice, the State's subdivisions in exer-
cising their delegated power must obey the antitrust laws."
City of Lafayette, 435 U.S., at 418s was observed in
that case:

"Today's decision does not threaten the legitimate ex-
ercise of governmental power, nor does it preclude munic-
ipal government from providing services on a monopoly
basis.Parkerand its progeny make clear that a State prop-
erly may . . . direct or authorize its instrumentalities to
act in a way which, if it did not reflect state policy, would
be inconsistent with the antitrust laws. . . . [Assuming]
[***823] that the municipality is authorized to provide
a service on a monopoly basis, these limitations on mu-
nicipal action will not hobble the execution of legitimate
governmental programsld., at 416-417footnote omit-
ted).

n19 "Antitrust laws in general, and the Sherman
Act in particular, are the Magna Carta of free en-
terprise. They are as important to the preservation
of economic freedom and our free-enterprise sys-
tem as the Bill of Rights is to the protection of our

fundamental personal freedoms. And the freedom
guaranteed each and every business, no matter how
small, is the freedom to compete — to assert with
vigor, imagination, devotion, and ingenuity what-
ever economic muscle it can mustddfiited States

v. Topco Associates, Inc., 405 U.S. 596, 610 (1972).

n20 SeeCity of Lafyaette, 435 U.S., at 394~
397.

We hold today only that thearkerv. Brownex-
emption was no bar to the District Court's grant of
injunctive relief. This case's preliminary posture
makes it unnecessary for us to consider other is-
sues regarding the applicability of the antitrust laws
in the context of suits by private litigants against
government defendants. As we said @ity of
Lafayette "[it] may be that certain activities which
might appear anticompetitive when engaged in by
private parties, take on a different complexion when
adopted by alocal governmerd35U.S., at417, n.
48.Comparee. g., National Society of Professional
Engineers v. United States, 435 U.S. 679, 687-
692 (1978)(considering the validity of anticom-
petietive restraint imposed by private agreement),
with Exxon Corp v. Governor of Maryland, 437
U.S. 117, 133 (1978holding that anticompetitive
effect is an insufficient basis for invalidating a state
law). Moreover, as irCity of Lafayette, supra, at
401-402we do not confront the issue of remedies
appropriate against muincipal officials.

[**LEdHR1C] [1C]The judgment of the Court of
Appealsis reversed, and the action is remanded for further
proceedings consistent with this opinion.

Itis so ordered

JUSTICE WHITE took no part in the consideration
or decision of this case.

CONCURBY:
STEVENS

CONCUR:
[*58] JUSTICE STEVENS, concurring.

The Court's opinion, which | have joined, explains
why the city of Boulder is not entitled to an exemption
from the antitrust laws. The dissenting opinion seems to
assume that the Court's analysis of the exemption issue is
tantamount to a holding that the antitrust laws have been
violated. The assumption is not valid. The dissent's dire
predictions about the consequences of the Court's holding
should therefore be viewed with skepticism. n1
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nl Cf. Cantor v. Detroit Edison Co., 428 U.S.
579, 615Stewart, J., dissenting) (the Court's hold-
ing "will surely result in disruption of the opera-
tion of every state-regulated public utility company
in the Nation and in the creation of 'the prospect
of massive treble damage liabilities™) (quoting
Posner, The Proper Relationship Between State
Regulation and the Federal Antitrust Lawi§,N. Y.

U. L. Rev. 693, 728 (1974)%ee alsdJnited States
Railroad Retirement Bd. Fritz, 449 U.S. 166, 176,
n. 10.

In City of Lafayette v. Louisiana Power & Light Co.,
435 U.S. 389we held that municipalities' activities as
providers of services are not exempt from the Sherman
Act. The reasons for denying an exemption to the city of
Lafayette are equally applicable to the city of Boulder,
even though Colorado is a home-rule State. We did not
hold in City of Lafayettethat the city had violated the
antitrust laws. Moreover, that question is quite different
from the question whether the city of Boulder violated
the Sherman Act because the character of their respec-
tive activities differs. In both cases, the violation issue is
separate and distinct from the exemption issue.

A brief reference to our decision @antor v. Detroit
Edison Co., 428 U.S. 574jjll identify the invalidity of the
dissent's assumption. In that case, the Michigan Public
Utility Commission had approved a tariff that required
the Detroit Edison Co. to provide its customers free light
bulbs. The company contended that its light bulb distribu-
tion program was therefore exempt from the antitrust laws
on the authority ofParker v. Brown, 317 U.S. 34Bee
428 U.S., af*59] 592.The Court rejected the company's
interpretation ofParkerand held that the plaintiff could
proceed with his antitrust attack against the company's
program. We surely did not suggest that the members
of the Michigan Public Utility Commission who had au-
thorized the program under attack had thereby become
parties to [**845] a violation of the Sherman Act. On
the contrary, the [***824] plurality opinion reviewed
the Parkercase in great detail to emphasize the obvious
difference between a charge that public officials have vi-
olated the Sherman Act and a charge that private parties
have done so. n2

n2 See428 U.S., at 585-592opinion of
STEVENS, J.). The point was made explicit in
two passages of the plurality opinion. In a footnote,
the plurality stated:

"The cumulative effect of these carefully
drafted references unequivocally differentiates be-
tween official action, on the one hand, and individ-

ual action (even when commanded by the State),
on the other handId., at 591, n. 24.

The point was repeated in the text:

"The federal statute proscribes the conduct of per-
sons, not programs, and the narrow holding in
Parkerconcerned only the legality of the conduct of
the state officials charged by law with the responsi-
bility for administering California's program. What
sort of charge might have been made against the
various private persons who engaged in a variety
of different activities implementing that program is
unknown and unknowable because no such charges
were made.d., at 601(footnote omitted).

The footnote omitted in the above quotation stated:

"Indeed, it did not even occur to the plaintiff that

the state officials might have violated the Sherman
Act; that question was first raised by this Court."
Id., at 601, n. 42.

SeeBates v. State Bar of Arizona, 433 U.S. 350,
361("[Obviously,] Cantorwould have been an en-
tirely different case if the claim had been directed
against a public official or public agency, rather
than against a private party").

It would be premature at this stage of the litigation to
comment on the question whether petitioner will be able
to establish that respondents have violated the antitrust
laws. The [*60] answer to that question may depend on
factual and legal issues that must and should be resolved
in the first instance by the District Court. In accordance
with my belief that "the Court should adhere to its settled
policy of giving concrete meaning to the general language
of the Sherman Act by a process of case-by-case adjudi-
cation of specific controversiegl28 U.S., at 608opinion
of STEVENS, J.), | offer no gratuitous advice about the
questions | think might be relevant. My only observation
is that the violation issue is not nearly as simple as the
dissenting opinion implies.

DISSENTBY:
REHNQUIST

DISSENT:

JUSTICE REHNQUIST, with whom THE CHIEF
JUSTICE and JUSTICE O'CONNOR join, dissenting.

The Court's decision in this case is flawed in two se-
rious respects, and will thereby impede, if not paralyze,
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local governments' efforts to enact ordinances and reg-
ulations aimed at protecting public health, safety, and
welfare, for fear of subjecting the local government to
liability under the Sherman Act,5 U. S. C. § 1 et seq
First, the Court treats the issue in this case as whether
a municipality is "exempt" from the Sherman Act under
our decision inParker v. Brown, 317 U.S. 341 (1943).
The question addressed Barkerand in this case is not
whether state and local governmentsexempfrom the
Sherman Act, but whether statutes, ordinances, and regu-
lations enacted as an act of governmenpaeeemptedy

the Sherman Act under the operation of the Supremacy
Clause. Second, in holding that a municipality's ordi-
nances can be "exempt" from antitrust scrutiny only if the
enactment furthers orimplements a "clearly [***825] ar-
ticulated and affirmatively expressed state poliapte at

52, the Court treats a political subdivision of a State as an
entity indistinguishable from any privately owned busi-
ness. As | read the Court's opinion, a municipality may
be said toviolatethe antitrust laws by enacting legislation

in conflict with the Sherman Act, unless the legislation is
enacted pursuant to an affirmative state policy to supplant
competitive market forces in the area of the economy to
be regulated.

[*61] |

Pre-emption and exemption are fundamentally dis-
tinct concepts. Pre-emption, because it involves the
Supremacy Clause, implicates our basic notions of feder-
alism. [**846] Preemption analysis is invoked whenever
the Court is called upon to examine "the interplay be-
tween the enactments of twidifferentsovereigns — one
federal and the other state." Handler, Antitrust — 1978,
78 Colum. L. Rev. 1363, 1379 (1978)e are confronted
with questions under the Supremacy Clause when we are
called upon to resolve a purported conflict between the
enactments of the Federal Government and those of a
state or local government, or where it is claimed that the
Federal Government has occupied a particular field ex-
clusively, so as to foreclose any state regulation. Where
pre-emption is found, the state enactment must fall with-
out any effort to accommodate the State's purposes or
interests. Because pre-emption treads on the very sen-
sitive area of federal-state relations, this Court is "reluc-
tant to infer pre-emption,Exxon Corp v. Governor of
Maryland, 437 U.S. 117, 132 (197&nd the presumption
is that preemption is not to be found absent the clear and
manifest intention of Congress that the federal Act should
supersede the police powers of the Stafay v. Atlantic
Richfield Co., 435 U.S. 151, 157 (1978).

In contrast, exemption involves the interplay between
the enactments of a single sovereign — whether one en-
actment was intended by Congress to relieve a party

from the necessity of complying with a prior enactment.
See,e. g., National Broiler Marketing Assrv. United
States, 436 U.S. 816 (1978herman Act and Capper-
Volstead Act); United States v. Philadelphia National
Bank, 374 U.S. 321, 350-355 (196&)}layton Act and
Bank Merger Act of 1960);Silver v. New York Stock
Exchange, 373 U.S. 341, 357-361 (196Sherman Act
and Securities Exchange Act). Since the enactments of
only one sovereign are involved, no problems of federal-
ism are present. The court interpreting the [*62] statute
must simply attempt to ascertain congressional intent,
whether the exemption is claimed to be express or im-
plied. The presumptions utilized in exemption analysis
are quite distinct from those applied in the pre-emption
context. In examining exemption questions, "the proper
approach . . . is an analysis which reconciles the oper-
ation of both statutory schemes with one another rather
than holding one completely ouste&liver v. New York
Stock Exchange, supra, at 357.

With this distinction in mind, | think it quite clear that
guestions involving the so-called "state action" [***826]
doctrine are more properly framed as being ones of pre-
emption rather than exemption. Issues under the doctrine
inevitably involve state and local regulation which, it is
contended, are in conflict with the Sherman Act.

Our decision irParker v. Brown, suprawas the gen-
esis of the "state action" doctrine. That case involved
a challenge to a program established pursuant to the
California Agricultural Prorate Act, which sought to re-
strict competition in the State's raisin industry by limiting
the producer's ability to distribute raisins through private
channels. The program thus sought to maintain prices at a
level higher than those maintained in an unregulated mar-
ket. This Court assumed that the program would violate
the Sherman Act were it "organized and made effective
solely by virtue of a contract, combination or conspir-
acy of private persons, individual or corporate," and that
"Congress could, in the exercise of its commerce power,
prohibit a state from maintaining a stabilization program
like the present because of its effect on interstate com-
merce."317 U.S., at 350In this regard, we noted that
"[occupation] of a legislative field by Congress in the
exercise of a granted power is a familiar example of its
constitutional power to suspend state lawibid. We
then held, however, that "[we] find nothing in the lan-
guage of the Sherman Act or in its history which suggests
that its purpose was to restrain a state or its officers or
agents from activities directed by its legislature. [**847]
In a dual system of government [*63] in which, un-
der the Constitution, the states are sovereign, save only
as Congress may constitutionally subtract from their au-
thority, an unexpressed purpose to nullify a state's control
over its officers and agents is not lightly to be attributed
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to Congress.Id., at 350-351.

This s clearly the language of federal pre-emption un-
der the Supremacy Clause. This Court decideekirker
that Congress did not intend the Sherman Act to over-
ride state legislation designed to regulate the economy.
There was no language of "exemption," either express or
implied, nor the usual incantation that "repeals by impli-
cation are disfavored." Instead, the Court held that state
regulation of the economy is not necessarily pre-empted
by the antitrust laws even if the same acts by purely pri-
vate parties would constitute a violation of the Sherman
Act. The Court recognized, however, that some state reg-
ulation is pre-empted by the Sherman Act, explaining
that "a state does not give immunity to those who violate
the Sherman Act by authorizing them to violate it, or by
declaring that their action is lawful . . . 1d., at 351.

Our two most recerRarkerdoctrine cases reveal most
clearly that the "state action" doctrine is not an exemption
at all, but instead a matter of federal pre-emption.

In New Motor Vehicle Bd. of California v. Orrin W. Fox
Co., 439 U.S. 96 (1978)ve examined the contention that
the California Automobile Franchise Act conflicted with
the Sherman Act. That Act required a motor vehicle man-
ufacturer to secure the approval of the California New
Motor Vehicle Board before it could open a dealership
within an existing franchisee's market [***827] area, if
the competing franchisee objected. By so delaying the
opening of a new dealership whenever a competing deal-
ership protested, the Act arguably gave effect to privately
initiated restraints of trade, and thus was invalid under
Schwegmann Brog. Calvert Distillers Corp., 341 U.S.
384 (1951)We held that the Act was outside the preview
of the Sherman Act because it contemplated [*64] "a
system of regulation, clearly articulated and affirmatively
expressed, designed to displace unfettered business free-
dom in the matter of the establishment and relocation of
automobile dealerships439 U.S., at 109We also held
that a state statute is not invalid under the Sherman Act
merely because the statute will have an anticompetitive
effect. Otherwise, if an adverse effect upon competition
were enough to render a statute invalid under the Sherman
Act, "the States' power to engage in economic regula-
tion would be effectively destroyedld., at 111(quoting
Exxon Corpv. Governor of Maryland, 437 U.S., at 133).

In New Motor Vehicle Bd we held that a state statute
could stand in the face of a purported conflict with the
Sherman Act.

In California Retail Liquor Dealers Assrv. Midcal
Aluminum, Inc., 445 U.S. 97 (1980ye invalidated
California's wine-pricing system in the face of a challenge
under the Sherman Act. We first held that the price-setting
program constituted resale price maintenance, which this
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Court has consistently held to bé'ger se"violation of

the Sherman Actld., at 102-103.We then concluded
that the program could not fit within tHearkerdoctrine.
Although the restraint was imposed pursuant to a clearly
articulated and affirmatively expressed state policy, the
program was not actively supervised by the State itself.
The State merely authorized and enforced price fixing
established by private parties, instead of establishing the
prices itself or reviewing their reasonableness. In the
absence of sufficient state supervision, we held that the
pricing system was invalid under tf&herman Act. 445
U.S., at 105-106.

Unlike the instant caseParker, Midcal and New
Motor Vehicle Bd involved challenges [**848] to a state
statute. There was no suggestion that a Statatesthe
Sherman Act when it enacts legislation not saved by the
Parkerdoctrine from invalidation under the Sherman Act.
Instead, the statute is simply unenforceable because it has
been pre-empted by the Sherman Act. By contrast, the
gist of the Court's [*65] opinion is that a municipality
may actually violate the antitrust laws when it merely en-
acts an ordinance invalid under the Sherman Act, unless
the ordinance implements an affirmatively expressed state
policy. n1 According [***828] to the majority, a munic-
ipality may be liable under the Sherman Act for enacting
anticompetitive legislation, unless it can show that it is
acting simply as the "instrumentality” of the State.

nl Most challenges to municipal ordinances un-
doubtedly will be made pursuantto § 1. One of the
elements of a § 1 violation is proof of a contract,
combination, or conspiracy. It may be argued that
municipalities will not face liability under § 1, be-
cause it will be difficult to allege that the enactment
of an ordinance was the product of such a contract,
combination, or conspiracy. The ease with which
the ordinance in the instant case has been labeled a
"contract” will hardly give municipalities solace in
this regard.

Viewing theParkerdoctrine in this manner will have
troubling consequences for this Court and the lower courts

who must now adapt antitrust principles to adjudicate

Sherman Act challenges to local regulation of the econ-
omy. The majority suggests as much in footnote 20.
Among the many problems to be encountered will be

whether thé'per se"rules of illegality apply to municipal

defendants in the same manner as they are applied to pri-
vate defendants. Anotheris the question of remedies. The
Court understandably leaves open the question whether
municipalities may be liable for treble damages for enact-
ing anticompetitive ordinances which are not protected
by theParkerdoctrine. n2
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n2 It will take a considerable feat of judicial
gymnastics to conclude that municipalities are not
subject to treble damages to compensate any per-
son "injured in his business or property.” Section 4
of the Clayton Act15 U. S. C. § 15is mandatory:
"Any person who shall be injured in his business
or property by reason of anything forbidden in the
antitrust laws . . . shall recover threefold the dam-
ages by him sustained." Sézty of Lafayette v.
Louisiana Power & Light Co., 435 U.S. 389, 442-
443 (1978BLACKMUN, J., dissenting).

Most troubling, however, will be questions regarding
the factors which may be examined by the Court pursuant
to the Rule of Reason. Mational Society of Professional
Engineers v. [*66] United States, 435 U.S. 679, 695
(1978), we held that an anticompetitive restraint could
not be defended on the basis of a private party's conclu-
sion that competition posed a potential threat to public
safety and the ethics of a particular profession. "[The]

Corp., 341 U.S. 384 (1951%ame). Cf.Parkerv. Brown,
317 U.S., at 350[*67] (Court assumed the stabiliza-
tion program would violate the Sherman Act if organized
and effected by private persons). Unless the municipal-
ity could point to an affirmatively expressed state policy
to displace competition in the given area sought to be
regulated, the municipality would be held to violate the
Sherman Act and the regulatory scheme would be ren-
dered invalid. Surely, the Court does not seek to require a
municipality to justify every ordinance it enacts in terms
of its procompetitive effects. If municipalities are per-
mitted only to enact ordinances that are consistent with
the procompetitive policies of the Sherman Act, a munic-
ipality's power to regulate the economy would be all but
destroyed. Se&xxon Corp v. Governor of Maryland,
437 U.S., at 133This country's municipalities will be un-
able to experiment with innovative social programs. See
New State Ice Cov. Liebmann, 285 U.S. 262, 311 (1932)
(Brandeis, J., dissenting).

On the other hand, rejecting the rationale of

Rule of Reason does not support a defense based on the Professional Engineerto accommodate the municipal

assumption that competition itself is unreasonabig.,"

at 696. Professional Engineetwolds that the decision

to replace competition with regulation is not within the
competence of private entities. Instead, private entities
may defend restraints only on the basis that the restraint
is not unreasonable in its effect on competition or because
its procompetitive effects outweigh its anticompetitive ef-
fects. SeeContinental T. V., Incv. GTE Sylvania Inc.,
433 U.S. 36 (1977).

Applying Professional Engineerso municipalities
would mean that an ordinance could not be defended
on the basis that its benefits to the community, in terms
of traditional health, safety, and public welfare concerns,
outweigh its anticompetitive effects. A local government
would be disabled from displacing competition with reg-
ulation. Thus, a municipality would violate the Sherman
Act by enacting restrictive zoning ordinances, by requir-
ing business and occupational licenses, and by grant-
ing exclusive franchises to utility services, even if the
city determined that it would be in the best interests of
its inhabitants to displace competition with regulation.
Competition simply does not and cannot further [**849]
the interests that lie behind most social welfare legislation.
Although state or local enactments are not invalidated by
the Sherman Act merely because they [***829] may
have anticompetitive effectExxon Corpv. Governor of
Maryland, supra, at 133this Court has not hesitated to
invalidate such statutes on the basis that such a program
would violate the antitrust laws if engaged in by private
parties. SeeCalifornia Retail Liquor Dealers Assrv.
Midcal Aluminum, Inc., supra, at 102-1(Besale price
maintenance);Schwegmann Bross. Calvert Distillers

defendant opens up a different sort of Pandora's Box. If
the Rule of Reason were "modified"” to permit a munici-
pality to defend its regulation on the basis that its benefits
to the community outweigh its anticompetitive effects, the
courts will be called upon to review social legislation in a
manner reminiscent of tHeochner( Lochner v. New York,
198 U.S. 45 (1905)¢ra. Once again, the federal courts
will be called upon to engage in the same wide-ranging,
essentially standardless inquiry into the reasonableness
of local regulation that this Court has properly rejected.
Instead of "liberty of contract" and "substantive due pro-
cess," the procompetitive principles of the Sherman Act
will be the governing standard by which the reasonable-
ness of all local regulation will be determined. n3 Neither
the Due Process Clause nor the Sherman Act authorizes
federal courts to invalidate [*68] local regulation of the
economy simply upon opining that the municipality has
acted unwisely. The Sherman Act should not be deemed
to authorize federal courts to "substitute their social and
economic beliefs for the judgment of legislative bodies,
who are elected to pass law$&rguson v. Skrupa, 372
U.S. 726, 730 (1963)The federal courts have not been
appointed by the Sherman Actto sitas [***830] a "super-
legislature to weigh the wisdom of legislatior.lhcoln
Federal Labor Union v. Northwestern Iron & Metal Co.,
335 U.S. 525, 535 (1949).

n3 During theLochnerera, this Court's inter-
pretation of the Due Process Clause complemented
its antitrust policies. This Court sought to compel
competitive behavior on the part of private enter-
prise and generally forbade government interfer-
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ence with competitive forces in the marketplace.
See Strong, The Economic Philosophy of Lochner:
Emergence, Embrasure and Emasculatl&nAriz.

L. Rev. 419, 435 (1973).

Before this Court leaps into the abyss and holds that
municipalities mayiolate the Sherman Act by enacting
economic and social legislation, it ought to think about
the consequences of such a decision in terms of its effect
both upon the very antitrust principles the Court desires to
apply to local governments and upon the role of the fed-
eral courts in examining the validity of local regulation of
the economy.

[**850] Analyzing this problem as one of federal
pre-emption rather than exemption will avoid these prob-
lems. We will not be confronted with the anomaly of
holding a municipality liable for enacting anticompet-
itive ordinances. n4 The federal courts will not be re-
quired to engage in a standardless review of the reason-
ableness of local legislation. Rather, the question simply
will be whether the ordinance enacted is pre-empted by
the Sherman Act. | see no reason why a different rule
of pre-emption should be applied to testing the validity
of municipal ordinances than the standard we presently
apply in assessing state statutes. | see no reason why a
municipal ordinance should not be upheld if it satisfies
the [*69] Midcal criteria: the ordinance survives if it is
enacted pursuant to an affirmative policy on the part of
the city to restrain competition and if the city actively su-
pervises and implements this policy. n5 As with the case
of the State, | agree that a city may not simply authorize
private parties to engage in activity that would violate the
Sherman Act. SeParker v. Brown, 317 U.S., at 35As
in the case of a State, a municipality may not become
"a participant in a private agreement or combination by
others for restraint of tradeld., at 351-352.

n4 Since a municipality does not violate the an-
titrust laws when it enacts legislation pre-empted
by the Sherman Act, there will be no problems with
the remedy. Pre-empted state or local legislation
is simply invalid and unenforceable.

n5 TheMidcal standards are not applied until
it is either determined or assumed that the regula-
tory program would violate the Sherman Act if it
were conceived and operated by private persons.
SeeParker v. Brown, 317 U.S., at 350; California
Retail Liquor Dealers Assnv. Midcal Aluminum,
Inc., 445 U.S. 97, 102-103 (198@.statute is not
pre-empted simply because some conduct contem-
plated by the statute might violate the antitrust laws.
SeeJoseph E. Seagram & Sons, Inc Hostetter,
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384 U.S. 35, 45-46 (1966).onversely, reliance on

a state statute does not insulate a private party from
liability under the antitrust laws unless the statute
satisfies théMidcal criteria.

Apart from misconstruing thé&arker doctrine as a
matter of "exemption" rather than pre-emption, the ma-
jority comes to the startling conclusion that our federal-
ism is in no way implicated when a municipal ordinance
is invalidated by the Sherman Act. | see no principled
basis to conclude, as does the Court, that municipal or-
dinances are more susceptible to invalidation under the
Sherman Act than are state statutes. The majority con-
cludes that since municipalities are not States, and hence
are not "sovereigns," our notions of federalism are not
implicated when federal law is applied to invalidate oth-
erwise constitutionally valid municipal legislation. 1 find
[***831] this reasoning remarkable indeed. Our notions
of federalism are implicated when it is contended that a
municipal ordinance is pre-empted by a federal statute.
This Court has made no such distinction between States
and their subdivisions with regard to the pre-emptive ef-
fects of federal law. [*70] The standards applied by
this Court are the same regardless of whether the chal-
lenged enactment is that of a State or one of its political
subdivisions. Seeg. g., City of Burbank v. Lockheed
Air Terminal, Inc., 411 U.S. 624 (1973); Huron Portland
Cement Cov. Detroit, 362 U.S. 440 (1960). suspect
that the Court has not intended to so dramatically alter es-
tablished principles of Supremacy Clause analysis. Yet,
this is precisely what it appears to have done by holding
that a municipality may invoke thBarker doctrine only
to the same extent as can a private litigant. Since the
Parkerdoctrine is a matter of federal pre-emption under
the Supremacy Clause, it should apply in challenges to
municipal regulation in similar fashion as it applies in a
challenge to a state regulatory enactment. The distinc-
tion between cities and States created by the majority has
no principled basis to support it if the issue is properly
framed in terms of pre-emption rather than exemption.

[**851] As with the States, theParker doctrine
should be employed to determine whether local legis-
lation has been pre-empted by the Sherman Act. Like the
State, a municipality should not be haled into federal court
in order to justify its decision that competition should be
replaced with regulation. ThBarker doctrine correctly
holds that the federal interest in protecting and fostering
competition is not infringed so long as the state or local
regulation is so structured to ensure that it is truly the
government, and not the regulated private entities, which
is replacing competition with regulation.
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By treating the municipal defendant as no different Clause as a sword, when they so often must defend
from the private litigant attempting to invoke tiRarker their own enactments from its invalidating effects.
doctrine, the Court's decision today will radically alter the
relationship between the States and their political subdi-
visions. Municipalities will no longer be able to regulate REFERENCES: Return To Full Text Opinion
the local economy without the imprimatur of a clearly
expressed state policy [*71] to displace competition.n6 Go to Supreme Court Briefs
The decision today effectively destroys the "home rule”
movement in this country, through which local govern-  Go To Oral Argument Transcript
ments have obtained, not without persistent state opposi- What constitutes "state action" under rule exempting state
tion, a limited autonomy over matters of local concern. and local governmental action from antitrust laws
n7 The municipalities that stand most to lose by the deci-
sion today are those with the most autonomy. Where the 54 Am Jur 2d, Monopolies, Restraints of Trade, and
State is totally disabled from enacting legislation dealing Unfair Trade Practices 15
with matters of local concern, the municipality will be
defenseless from challenges to its [***832] regulation 12 Federal Procedural Forms, L Ed, Monopolies and
of the local economy. In such a case, the State is disabled Restraints of Trade 48:81 et seq.
from articulating a policy to displace competition with 15 USCS Et seq.
regulation. Nothing short of altering the relationship be-
tween the municipality and the State will enable the local US L Ed Digest, Restraints of Trade, Monopolies, and
government to legislate on matters important to its inhab- Unfair Trade Practices 9
itants. In order to defend itself from Sherman Act attacks,
the home rule municipality will have to cede its authority L Ed Index to Annos, Municipal Corporations; Restraints
back to the State. It is unfortunate enough that the Court of Trade and Monopolies
today holds that our federalism is not implicated when
municipal legislation is invalidated by a federal statute. It ALR Quick Index, Municipal Corporations; Restraints of
is nothing less than a novel and egregious error when this Trade and Monopolies
Court uses the Sherman Act to regulate the relationship
between the States and their political subdivisions. Federal Quick Index, Monopolies and Restraints of Trade

n6 The Court understandably avoids determin- Annotation References:
ing whether local ordinances must satisfy the "ac-
tive state supervision" prong of tiMidcal test. It
would seem rather odd to require municipal ordi-
nances to be enforced by the State rather than the
city itself. Valid governmental action as conferring immunity or
exemption from private liability under the federal antitrust
laws. 12 ALR Fed 329.

What constitutes "state action" under rule exempting
state and local governmental action from antitrust laws.
70 L Ed 2d 973.

n7 Seeing this opportunity to recapture the
power it has lost over local affairs, the State of
Colorado, joined by 22 other States, has supported Validity and construction of municipal ordinances
petitioner asamicus curiae It is curious, indeed, regulating community antennatelevision service (CATV).
that these States now seek to use the Supremacy 41 ALR3d 384.



